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STATE’S RESPONSE TO DEFENSE’S MOTION TO PRODUCE COUNSELING RECORDS AND

MOTION TO QUASH



COMES NOW, , and hereby motions this Court pursuant to SDCL 23A-14-5 for an Order Quashing the previously issued Subpoena issued by and through the Defendant’s attorney, commanding the ______________ to produce “all” counseling notes and records in connection with the victim’s counseling.

The State further requests a protective order prohibiting similarly constructed subpoenas, admissions of service, or other oppressive and harassing motions from being directly served or sought to be served upon the victim.

The motion to Quash is based upon good faith and for the following reasons:

1. The State previously received a discovery request from Defense counsel dated ______ requesting “reports of physical or mental examinations”. None of the items requested were in the State’s possession. As “[it is not] the state’s duty to conduct a discovery examination for a defendant” and “Brady clearly does not impose an affirmative duty upon the government to take action to discovery information which it does not possess”. State v Erickson, 94 SDO 1100 at 1105, 525 N.W.2d 703 (S.D. 1994) (internal citations omitted).
2. Defense counsel served the aforementioned subpoena on the ____________ and requested that they provide the requested information. The State was made aware of the existence of the subpoena on ____________ and hereby makes this motion to quash.

3. The request by counsel is overly broad and thus constitutes and oppressive subpoena in that it is not material, relevant, or specific in nature. Defense counsel has not stated what he intends to find in the counseling records, but requests them nonetheless.

4. The South Dakota Supreme Court has stated, “[a] general hunting or fishing license should not ordinarily be granted and the time, place, and manner of making the inspection permitted or discovery allowed should be specified. It should ordinarily be confined to relevant, tangible or written evidential matters and should be denied whenever (1) there is danger or likelihood of witnesses being coerced, intimidated, or bribed; (2) the State may be unduly hampered in its investigation, preparation, and trial of defendant’s case or of other related criminal cases; or (3) other evil or danger to the public interest may result from inspection or disclosure.” See State v Erickson, 94 SDO 1100 at 1105, 525 N.W.2d 703 (S.D. 1994) (emphasis added).

5. Beyond lacking materiality, relevance and specificity, the requests of the Defendant by and through his attorney violate federal constitutional rights to privacy of victim and victim’s right to be protected from intimidation pursuant to SDCL 23A-28C-1(4).

Wherefore, the State requests the Court deny the Motion to Produce Counseling Records; the subpoena issued to the _____________ be quashed; and a protective order be issued prohibiting similarly constructed subpoenas, admissions of service, or other oppressive and harassing motions being directly served or sought to be served upon the victim.

Dated this ___ day of __________, 20__.

